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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



PATRICIA A. POWERS-BUNCE 
Plaintiff, 

V. 

DISTRICT OF COLUMBIA, et al.. 
Defendants, 



Civil Action No. 06-1586 (RMC) 



DECLARATION OF MAX J. KRUPO 

I, Max J. KJnpo, having personal knowledge and information concerning the facts stated 
herein and being competent to testify thereto, hereby declare: 



1 . I have been employed in the law enforcement field for more than thirty six years. 

I spent twenty eight years of my career serving in the Metropohtan Police Department in 
the District of Columbia where I retired at the rank of Assistant Chief of Police, and then 
served as the Director of Special Investigations for US Investigations Services, Inc. I am 
currently president of MJK Consulting, a consulting practice which provides expert 
advice and guidance on complex investigations and various aspects of law enforcement 
practices, policies and, operations. 

2. I was retained by the firm Rifkin, Livingston, Levitan & Silver, LLC to provide 
consultation in the field of police policies, practices and procedures for the above 
captioned case. 

3. I was provided with the following materials to review in connection with the 
matter: 
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■ Metropolitan Police Department Incident-Based Event Report bearing 
Complaint Number 097-583. 

■ Declaration of Officer Michael Burdyn, United States Secret Service 
Uniformed Division, Civil Action No. 06-1586 (RMC) 

■ Declaration of Sergeant Benita Giles, United States Secret Service 
Uniformed Division, Civil Action No. 06-1586 (RMC) 

■ Declaration of Lieutenant Robert J. Beres, United States Secret Service 
Uniformed Division, Civil Action No. 06-1586 (RMC) 

■ Declaration of Jonathan L. Arden, MD, president of Arden Forensics, PC. 

4. The Incident Based Event Report indicates that Mr. Powers was initially observed 
operating his vehicle eastbound in the "Unit block of Mass Ave. NW". Then he was 
observed passing a red light at the intersection of "Mass Ave. and Dupont Circle", and a 
traffic stop was effected in front of "1776 Mass Ave. NW". If this is correct the address 
for the traffic stop would have been 17 blocks from the initial sighting of Mr. Powers. 
Massachusetts Avenue NW intersects Dupont Circle at two locations one on the South 
East side and one on the North West side. It is unclear which intersection that Mr. 
Powers is alleged to have passed the red light. Further, if he was traveling eastbound this 
would be inconsistent with him having traveled from the "Unit Block of Mass Ave" since 
this location is 17 blocks to the east. In his declaration, Officer Burdyn does not mention 
where his initial observations occurred. 

5. In paragraph 2 of his declaration Officer Burdyn indicates that he observed Mr. 
Powers pass a red light at "12:30 AM" and then he effected a traffic stop at "00:39. This 
would be nine minutes after he observed the violation and only one and one half blocks 
away. This is a very long time to effect a traffic stop after observing the violation. 
Conditions permitting, Officers generally stop traffic violators immediately (conditions 
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permitting) upon observing the violation in order to limit the additional risk to the 
violators and others on the road. Nine minutes is a very long time between the 
observation and the stop, especially given the hour of the day. This is inconsistent with 
normal police operations and no justification is provided by Officer Burdyn for this lapse 
of time. 

6. In paragraph 5 of his declaration. Officer Burdyn purports to testify from specific 
knowledge the observations of another officer, Officer McQueen. Officer Burdyn 
indicates that while Burdyn was at the cruiser, Officer McQueen observed from his 
vantage point beside Mr. Powers' vehicle that Mr. Powers reached behind the front 
passenger's seat with his right hand and removed an unknown object and placed it back 
in the map pocket. Officer Burdyn's declaration then states that "Officer McQueen 
suspected that it could be a weapon" Officer Burdyn could not have known what Officer 
McQueen observed or his immediate conclusion concerning a weapon. Further, had 
Officer Burdyn and/or Officer McQueen suspected that Mr. Powers had a weapon, it 
should have been documented in the Incident Based Event Report. Absent an 
opportunity to depose or examine Officer McQueen, it is not possible to determine 
whether Officer Burdyn's recitation of the impressions of Officer McQueen is accurate 
and complete. 

7. In paragraph 5 of his declaration Officer Burdyn states "Officer McQueen asked 
Mr. Powers for the box, and asked Mr. Powers out of the car. I returned to the car and 
took control of Mr. Powers while Officer McQueen examined the object in the map 
pocket." Since Mr. Powers was now under direct pohce control and the "box" was in the 
map pocket of the vehicle, there was clearly no present danger to any of the officers on 
the scene. Based on this statement it is clear that Mr. Powers was under custodial control 
by the police officers and that he was not asked for nor did he grant permission to search 
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his vehicle. At this point Officer McQueen did not observe a weapon or any type of 
contraband in plain view and therefore he lacked reasonable suspicion or probable cause 
to search Mr. Powers' vehicle. Officer McQueen did not possess any articulable and 
particularized belief that would support his actions; he was operating on bare suspicion 
which is clearly prohibited unconstitutional conduct. 

8. In paragraph 1 1 of his declaration Officer Burdyn states that he searched Mr. 
Powers incident to his arrest on the scene and then in Paragraph 12 Officer Burdyn states 
that once at the Metropolitan Police Department Third District station he again searched 
Mr. Powers and found another zip bag with a white substance in his small coin pocket of 
his pants. This evidence should have been discovered at the scene of the arrest. 
Regardless of what was found in Mr. Powers vehicle on the scene, if there was any 
concern by the officers that he may have possessed a weapon, for the safety of the 
officers a more thorough search would have been conducted on the scene. The lack of a 
thorough search of Mr. Powers on the scene of the arrest indicates that in fact the Officers 
were not worried about any type of weapon. 

9. In paragraph 4 of his declaration Sergeant Benita Giles, USSU/UD states "Mr. 
Powers had handed the officers a cigarette box which contained five small zip bags, filled 
with a powdered white substance, which he admitted were his." This statement is in 
direct conflict with Paragraph 5 of the declaration of Officer Burdyn which would 
suggest that either Sergeant Giles or Officer Burdyn's statement is inaccurate. 

10. In paragraph 6 of the declaration of Sergeant Benita Giles states that Mr. Powers 
was "patted down" before being placed in Sergeant Beres's cruiser for transport. This is 
in conflict with paragraph 1 1 of Officer Burdyn's declaration, wherein he states that he 
"searched" Mr. Powers. A "pat down" is a lesser search of a prisoner and is usually 
reserved for a stop and frisk situation on the street. When a prisoner is transported and 
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there has been any suspicion of a weapon (justified or not) a more thorough and complete 
search is required. This "pat down" indicates that the Officers did not suspect Mr. 
Powers of possessing a weapon contrary to the assertions of Officer Burdyn. 

11. In paragraph 6 of his declaration Lieutenant Robert Beres, USSS/UD states that 
"When we arrived at the 3'^ District Station, I took Mr. Powers into the station and turned 
him over to MPD Officers in charge of the Third District cellblock and left the station" 
This is in direct conflict with the paragraph 12 of the declaration of Officer Burdyn 
wherein he states "While waiting outside the cell block for the MPD officer to receive the 
prisoner, I removed my handcuffs Ixom Mr. Powers and had him stand against a wall. I 
walked him into the cell block when the MPD Officer was ready". There is no mention 
by Officer Burdyn of Lieutenant Beres being involved in the physical transfer of Mr. 
Powers to the Third District cellblock personnel. These two statements are in such 
conflict that it is impossible at this time to determine who transferred custody of Mr. 
Powers for the USSS to the MPD. In addition, lacking fi-om the statements are the 
communications between USSS concerning Mr. Powers' agitation and nervousness that 
escalated as the arrest progressed, the fact that Mr. Powers had indicated this was his first 
arrest, or any statements concerning the suspicion that Mr. Powers was under the 
influence of an unknown illegal substance. All of these facts should have been 
communicated to MPD as they would suggest that Mr. Powers be closely watched and 
monitored. 

12. The nine minute gap of time between the alleged observation of Mr. Powers 
passing the red light and the actual traffic stop by Officer Burdyn is problematic. 
Without extenuating circumstances (i.e. high speed chase or evasive action by the 
suspect) I can not find any factual support for Officer Burdyn's long delay given the time 
of day and the short distance between the alleged violation and the actual stop. 
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13. Based on the declarations it appears that the evidence was found after Mr. Powers 
was under full custodial control of the officers on the scene. He in effect was under arrest 
at the time his vehicle was searched and the "cigarette box" was examined. The evidence 
used to sustain the charge of Possession with Intent to Distribute Cocaine was clearly 
obtained without the permission of Mr. Powers and therefore calls the validity of the 
arrest into question. When Mr. Powers was placed into custody and under the control of 
Officer Burdyn, his vehicle should have been secured and any search for evidence 
suspected by the officers should have been conducted with an appropriate search warrant 
approved by the court. 

14. If Officer McQueen suspected that Mr. Powers was in possession of a weapon and 
feared for his own safety his approach to this life threatening situation was certainly 
cavalier. It is incomprehensible and contrary to standard training that if an officer was in 
fear for his safety and suspected that a subject was in possession of a weapon that he (the 
officer) would "ask him for it" and permit him to retrieve it from a pocket of the car. 
When weapons are involved, officers are trained to take control of the situation and the 
subject and to seize the weapon to minimize any possible injury or death to the officers or 
innocent bystanders. Law enforcement personnel are also trained that they must be able 
to provide articulable reasons for the search and seizure of the evidence in this type of 
case. Officer McQueen did not observe a weapon, narcotics or any type of contraband in 
plain view, he was acting on a bare suspicion and possessed a hunch of what Mr. Powers 
had in his vehicle. At the time of the search he lacked clear reasonable suspicion or 
probable cause for a search. Further, the evidence that had been allegedly manipulated 
by Mr. Powers was placed in the map pocket and was no longer in possession of Mr. 
Powers. Based upon the totality of the circumstances in this case the decision to search 
should have been determined by a review by the court and then conducted under a 
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properly issued search warrant. In this case there were certainly no exigent 
circumstances that would make a search without a warrant appropriate. Therefore, the 
search conducted of Mr. Powers and his vehicle violated his Constitutional Rights. 
15. When Mr. Powers was transferred to MPD, the record suggests that proper 
policies and procedures were not followed despite all of the Declarants suggestions that 
they knew MPD policies and procedures. Mr. Powers was not booked or processed and 
items that posed a danger to his health and safety were not removed from his possession. 
These things should have occurred once Mr. Powers arrived at the Third District. 
Furthermore, the USSS officers and MPD officers failed to place Mr. Powers in general 
lockup, and failed to place Mr. Powers in a cell which was readily observable. Instead, 
they placed Mr. Powers in an isolated area with no explanation, and then failed to 
monitor Mr. Powers in accordance with MPD policies and procedures despite knowing 
that he had become agitated during the arrest, knowing that this was his first arrest and 
suspecting that he was under the influence of a unknown illegal substance. Placing Mr. 
Powers in an isolated and unmonitored cell under the totality of the circumstances was 
inappropriate and in violation of standard poUcies and procedures. The fact that this was 
Mr. Powers' first arrest, that he had become agitated during the arrest, and that he was 
under the influence of an unknown illegal substance, all suggest that the Officers are 
obligated to pay close attention to Mr. Powers while in their custody. The Officers failed 
to do so. 

16. The MPD and the Third District have directives, policies and procedures in place 
which direct the station clerk to monitor detainees. Specifically, the Station Clerk has 
monitors at his station that are live pictures of the cells. In addition, video-recordings of 
the monitored cells are kept in a locked file cabinet. At this time, no tape has been 
produced by the Third District which would establish the times officer's actually checked 
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on Mr. Powers and/or monitored his condition. Further, no deposition of the Station 
Clerk has occurred which would permit the discovery of the timeline of events and the 
monitoring that actually occurred at the Third District on the evening of Mr. Powers' 
death. This information is necessary in order to determine whether the actions and 
inactions of the Officers were in violation of their duties and the policies and procedures 
designed to protect detainees from injuring themselves and others. 

17. Once Mr. Powers was found in his cell in a unresponsive condition, there were 
apparently radio communications that followed. Any and all communications that 
concerned Mr. Powers fi-om midnight until he was removed from the MPD after 8:00 
a.m. should be made available during discovery and would provide not only a timeline, 
but potentially the most accurate statements of the witnesses involved. These radio 
communications would include communications from the USSS and the MPD. 
Obviously, it is important to check the accuracy of the Declarations against the recorded 
statements of the Officers involved for information that has been left out or changed. 

18. Once Mr. Powers was pronounced, a homicide investigation would have been 
conducted which would have included obtaining detailed statements from all officers on 
duty and involved in the iacident. These statements would have been given closer in time 
to the events in question than the Declarations provided in June 2007. 

I declare under penalty of perjury under the laws of the United States of America, 
28 U.S.C §1746 that the foregoing is true and correct to the best of my knowledge, 
information and belief based on my expertise and training in the field of law 
enforcement. 
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